
NTAA TEMPLATE LETTER FROM TRIBAL LEADER TO EPA
NOTE – NTAA recommends that you begin your Tribe’s comment letter with introductory remarks regarding the signatory’s position with the Tribe. The more individualized the letter, the greater its potential impact. Feel free to add your own arguments or specific stories that will make this educational for the EPA, especially for the climate change impacts your tribe is currently experiencing or anticipates. 
NTAA is publishing this template letter as a part of the ACE Rule PRK. NTAA is still working on final comments to the EPA. If you would like to see NTAA’s most updated comments, please contact Andy.Bessler@nau.edu  for more information. 
The comment period will close on October 31, 2018. 
Comments should be submitted to the federal dockets for the proposal, please visit https://www.regulations.gov/docket?D=EPA-HQ-OAR-2017-0355 and indicate docket ID:  EPA-HQ-OAR-2017-0355
[Date]
United States Environmental Protection Agency 
EPA Docket Center (EPA/DC)
Mail Code 28221T 
Attention Docket ID No. EPA-HQ-OAR-2017-0355
1200 Pennsylvania Avenue, NW, Washington, DC 20460
Re:  Docket ID No. EPA-HQ-OAR-2017-0355, Emission Guidelines for Greenhouse Gas Emissions from Existing Electric Utility Generating Units; Revisions to Emission Guideline Implementing Regulations; Revisions to New Source Review Program 
To EPA OAR Docket:
[TRIBAL NAME] is pleased to submit these comments regarding the Emission Guidelines for Greenhouse Gas Emissions from Existing Electric Utility Generating Units; Revisions to Emission Guideline Implementing Regulations; Revisions to New Source Review Program. While the [TRIBAL NAME] recognizes that these are three distinct rule proposals, hereafter they will be referred to collectively as the Affordable Clean Energy Rule or “ACE Proposed Rules.”
INSERT INTRODUCTION TO WHO YOU/YOUR TRIBE ARE. PERSONALIZE THIS PART AS MUCH AS YOU CAN, AND INCLUDE ANY HISTORY YOU HAVE HAD WITH THE CLEAN POWER PLAN (CPP), GHG EMISSION GUIDELINES FOR EXISTING SOURCES, OR NEW SOURCE REVIEW (NSR) PROGRAM.  
[TRIBAL NAME] has several critical concerns about the ACE Proposed Rules:  1) They will have a negative impact on both air quality and public health in Indian Country, and yet Tribes were not consulted; 2) they have many inherent shortcomings, including Best Systems of Emission Reduction (BSER), lengthiness of timelines, and increases in emissions due to changes in new source review (NSR); 3) they have the potential to fundamentally change the way the EPA implements the Clean Air Act (CAA); and 4) they are arbitrary and capricious, inconsistent with the law of the CAA, unsupported by the record, and an unreasonable interpretation of the CAA. 
For these reasons, the [TRIBAL NAME] opposes the new ACE Proposed Rules as drafted and recommends substantial changes.
Tribal Consultation, Air Quality, and Health
Over 200 federally recognized Tribes have reservation lands within a 50 mile radius of a coal or natural gas electric generating unit (EGU). [IF YOUR TRIBE HAS LAND WITHIN A 50 MILE RADIUS OF A COAL OR NATURAL GAS EGU, MENTION THAT HERE] Pursuant to the 1984 EPA Policy for the Administration of Environmental Programs on Indian Reservations (1984 Policy), Executive Order 13175 (Nov. 6, 2000), and the EPA Policy on Consultation and Coordination with Indian Tribes (May 4, 2011), Tribal concerns and interests must be considered whenever EPA’s actions and/or decisions may affect Tribes. The ACE Proposed Rules involve changes to the regulation of emissions of EGUs that will have a direct impact on the public health and environment in Tribal communities, and therefore government-to-government consultation with Tribes is required.
Any Tribe that has a natural gas power plant located on or near Tribal lands could be directly impacted by the ACE Proposed Rules because the source would no longer be an affected source under these rules. Any Tribe that has a coal-fired power plant on or near Tribal lands could suffer from increased (or not reduced) emissions of greenhouse gases (GHGs), particulate matter, and mercury. Furthermore, Tribes that would have benefitted from the incentives to develop and provide renewable energy or energy efficiency efforts will lose the opportunity for economic development for their communities. [INCLUDE INFORMATION HERE IF YOUR TRIBE HAS  NATURAL GAS POWER PLANT, COAL POWER PLANT, OR INTERESTS IN DEVELOPING RENEWABLE ENERGY OR ENERGY EFFICIENCY] 
While EPA has identified several purported economic advantages of implementing the ACE Proposed Rules as compared to the Clean Power Plan (CPP)
, there is no evidence that these benefits are likely to flow to Indian Tribes. 
Rather, EPA acknowledges in their Regulatory Impact Analysis (RIA) that compared to the CPP, the ACE Proposed Rules could lead to up to 1,400 more premature deaths per year due to an increase in particulate matter generated by coal fired EGUs that are “linked to heart and lung disease, up to 15,000 new cases of upper respiratory problems, a rise in bronchitis,” 48,000 new cases of exacerbated asthma, and at least 21,000 new missed school days.
 As stated in the National Tribal Air Association (NTAA) Status of Tribal Air Report,
 Tribal children are 60% more likely to have asthma than non-Hispanic White children, and Tribal adults are 30% more likely to suffer from heart disease. Due to these higher rates of health effects from air pollution, the statistics that EPA cites in the RIA will also be proportionally higher for Tribal communities. 
The economic benefits also fail to consider the social cost of carbon, which encompasses human and environmental health concerns. Continued emissions of GHGs will perpetuate the effects of climate change already being suffered by Tribal communities. Because Tribal communities are disproportionately affected by environmental degradation and climate change, and have a lesser degree of control over emissions from EGUs, the health of these communities and their lands will continue to be negatively impacted. For the most current assessment of impacts across the United States, see the Climate Science Special Report, published by the U.S. Global Change Research Program.
The Intergovernmental Panel on Climate Change released its Summary for Policymakers on October 6, 2018, to illuminate the impacts of global warming of 1.5°C. From the report, this level of global warming is likely to occur between 2030 and 2052.
 In order to limit warming to 1.5°C requires transitioning energy systems at an unprecedented scale, but not an unprecedented speed.
 This mitigation will require lowered energy usage and a transition to low-emission sources. To avoid overshooting 1.5°C in 2050, renewables are projected to supply 70-85% of global electricity generation; natural gas with carbon dioxide capture and storage (CCS) will make up approximately 8% of global electricity generation; and the use of coal will be reduced globally to 0-2%.
 The lower the rate of emissions in 2030, the easier it will be to limit global warming to 1.5°C. “The challenges from delayed actions to reduce greenhouse gas emissions include the risk of cost escalation, lock-in in carbon-emitting infrastructure, stranded assets, and reduced flexibility in future response options in the medium to long-term.”

Lastly, the EPA does not require the states to consult with key stakeholders – including indigenous and vulnerable communities – as the states develop their state implementation plans (SIPs) and emissions standards. For Tribes that may be directly impacted by the ACE Proposed Rules, there may be insufficient consultation with Tribes to protect their interests and be included in the development of standards for EGUs that are on or near Tribal lands. Furthermore, in EPA’s Policy on Environmental Justice for Working with Federally Recognized Tribes and Indigenous Peoples it is stated, “This Policy provides early meaningful involvement opportunities for federally recognized tribes, indigenous peoples, and others living in Indian country, at all stages of Agency activity, including the development of public participation activities, the administrative review process, and any analysis conducted to evaluate environmental justice issues.” Because this rulemaking process may increase pollution in or on Tribal lands, it is incumbent on the EPA to provide analysis of these potential impacts, confer with Tribes on environmental justice issues, and pursue environmental justice through EPA’s Office of Environmental Justice. EPA has failed to meet these responsibilities. 
Administrative Concerns
Limitations on “Candidate Technologies” (C-12)
The ACE Proposed Rules adopt certain “candidate technologies” to achieve the Best System of Emission Reduction (BSER).  But, in our view there are viable technologies and methods missing from the list, including carbon capture and sequestration (CCS), co-firing with biomass, and a trading platform of emissions reduction credits (ERCs). While the EPA proposes that these particular technologies and mechanisms could be used as “compliance options” in a state plan, the ACE Proposed Rules claim these options are too expensive, regional based solutions, or too complicated – none of these conclusions are supported by the record.
  All of these technologies are economically viable, market proven ways to reduce GHG emissions within the “fence line.”
NSR Program Changes (C-59)
The ACE Proposed Rules include a change in regulations that negatively affects the implementation of emissions guidelines and revisions to the NSR program in order to incentivize HRI at existing power plants. This change means that if a source meets the HRI goal, that source would not trigger non-attainment NSR or Prevention of Significant Deterioration (PSD) permitting even if their emissions are ultimately increased due to running the EGU more often or for longer periods of time. In addition, this change may increase emissions substantially because power plant operators will be able to run an HRI-efficient plant more hours each year.
 An emissions-based limit avoids this: the EGU is required to remain below the major source significant emissions rate, or else it triggers non-attainment NSR or the PSD permitting processes. While this change may reduce costs to industry, it will also increase pollution, which will negatively impact human health and the environment. For these reasons, NSR permitting costs should not be considered a factor in the states’ site specific factors analysis for lowering emissions standards.
We are also deeply concerned by the ACE Proposed Rule’s preliminary applicability test for triggering NSR. This new approach would allow sources to first determine whether a physical or operational change made to an EGU would result in an increase to that EGU’s hourly emissions rate, rather than considering whether such a change would cause a significant net increase in the facility’s annual emissions.  We expect that the alternative hourly emissions test will allow many sources to avoid NSR, and thus will increase air pollution nationwide.
Unreasonable SIP Implementation Timelines (C-52, 53, 54)
Lastly, the ACE Proposed Rules dramatically lengthen the amount of time allowed for developing state implementation plans (SIPs). When all added up, the process may take up to 4 and a half years, plus an additional 2 years if EPA must promulgate a federal implementation plan (FIP), and even then the state can ask for a variance. In contrast, under existing law, state plans must be submitted and acted on by EPA within 13 months of promulgation, and if a FIP is required, EPA has an additional 6 months to promulgate it. The ACE Proposed Rules seek to align these timelines with the statutory timelines in Section 110. But there are no similar statutory requirements in Section 111. Presumably, if Congress wanted to establish similar timelines, it would have done so when it amended Section 111. The proposed timeframe is needlessly lax, ignores the immediate public health threats to Tribal communities from climate change, and simply kicks the can down the road without addressing the need for immediate action. In addition, throughout this process, there is no requirement to consult with Tribal governments. The EPA provides no reasonable explanation for extending these timelines.  
Fundamental Changes to EPA’s Regulatory Practices (C-50)
The CAA was crafted and implemented to protect the health of the American people, and to create a level playing field across the country, with national emissions standards that all sources must meet regardless of which state they are in. The ACE Proposed Rules not only remove the national emissions standards set by the CPP, they completely defer to the states to set emissions standards – at the EGU level. In fact, EPA explicitly discourages states from even setting a state-wide standard, despite the EPA’s repetitive statements that the states will have maximum flexibility under the ACE Proposed Rules. EPA’s abdication of its responsibility to set national emission standards, and not regulating the amount of allowable emissions, is inconsistent with CAA §111
 and EPA’s practice over decades of regulating air pollutants under the CAA §111.    
The lack of a national emissions standard impermissibly changes the way EPA has regulated existing sources since the 1970s, and will likely have a spillover effect to other source categories in the future. Under CAA §111(d), the practice and precedent the EPA has historically used was to look at the technology, activities, and work practices of a category of sources, then determine the emissions rate that is achievable, while balancing cost considerations with emissions reductions. Nationwide guidelines were then issued with a range of activities on how to achieve compliance. The ACE Proposed Rules look at the technologies and practices of a source category, but do not set an emissions rate limit. This effectively means that there would no longer be a national target to keep the playing field level across states, creating a race to the bottom in which the states that relax pollution controls the most win. This is not in the spirit of the CAA, which was designed to eliminate state boundaries (since air knows no borders) and to protect public health.  The EPA has not provided a sound and reasonable explanation for this change in practice and interpretation of the CAA.
ACE Proposed Rules Violate the Administrative Procedures Act
The ACE Proposed Rules are arbitrary and capricious, inconsistent with the CAA, contrary to the CAA, and unsupported by the administrative record. As stated above, without a sound and reasonable explanation from the EPA for its proposed change in practice and interpretation, the lack of a national emissions standard is inconsistent with, and contrary to, the CAA.
 
Furthermore, the ACE Proposed Rules are arbitrary and capricious because they are unsupported by the administrative record.
 The EPA’s Endangerment Finding states that CO2 is a pollutant with deleterious health effects. Such a finding demands that GHG emissions must be regulated consistent with the CAA. The EPA cannot disregard these facts.
 The ACE Proposed Rules are not only contrary to the Endangerment Finding, they also result in more harm to the public health, not less.  
[TRIBAL NAME] Recommendations
In addition to the above comments, the following recommendations are submitted:
*
The EPA must conduct government-to-government consultation with the potentially 
impacted Tribes, as required under the EPA Policy and EO 13175.
*
The EPA should require states to conduct stakeholder outreach to Tribal communities – 
and other vulnerable communities – as part of the state’s implementation plan.
*
The EPA should retain the national emissions standard for GHG emissions adopted in the 
CPP, as is required under the CAA.
*
The EPA should include carbon capture and sequestration and biomass co-firing as 
“candidate technologies” for achieving national emissions standards.
*
The EPA should either develop, or promote the development of, a GHG emission credit-  trading scheme for EGUs to achieve emissions standards.
Conclusions
In summary, the [TRIBAL NAME] does not support ACE Proposed Rules as drafted, and requests that the EPA make changes to the ACE Proposed Rules consistent with the [TRIBAL NAME]’s recommendations. 
The [TRIBAL NAME] is pleased to provide the aforementioned comments concerning the ACE Proposed Rules. If you should have any questions about these comments, please contact [INSERT TRIBAL CONTACT INFORMATION HERE]
Signed,
[INSERT NAME AND SIGNATURE OF TRIBAL LEADERSHIP HERE]




� Such as $3.4 billion in net benefits and $6.4 billion in avoided compliance costs, as well as reduced retail electricity prices (-0.2% to -0.5%) and an increase in coal production for power sector use (4.5% to 5.8% increase (https://www.epa.gov/sites/production/files/2018-08/documents/ace_cost-benefit.pdf)  


� � HYPERLINK "https://www.nytimes.com/2018/08/21/climate/epa-coal-pollution-deaths.html"�https://www.nytimes.com/2018/08/21/climate/epa-coal-pollution-deaths.html� 


� � HYPERLINK "http://www7.nau.edu/itep/main/ntaa/Resources/StatusTribalAir/"�http://www7.nau.edu/itep/main/ntaa/Resources/StatusTribalAir/� 


� � HYPERLINK "http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf"�http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf�, section A1


� � HYPERLINK "http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf"�http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf�, section C2


� � HYPERLINK "http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf"�http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf�, section C2.2


� � HYPERLINK "http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf"�http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf�, D1.3


� In fact, the New Source Performance Standards for newly constructed or modified EGUs explicitly include CCS as BSER.  80 FR 64509 (Oct. 23, 2015) 


� According to the record cited by the EPA, a recent study shows that at least 80% of the currently operating coal-fired power plants are producing NOx and SO2 emission in excess of the allowable thresholds. Removing the requirement to comply with NSR will ensure these power plants continue to emit at above-allowable levels. 


� Section 111(d) states that “each State shall submit to the Administrator a plan which (A) establishes standards of performance for any existing source for any air pollutant . . . (ii) to which a standard of performance under this section would apply if such existing source were a new source.”  The EPA has established a performance standard for new fossil-fuel electric generating units, which under the plain language of §111(d), will apply to existing sources.


� Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto Ins. Co., 463 U.S. 29 (1983)


� Id., at 43 (agencies “must examine the relevant data and articulate a satisfactory explanation for its action including a ‘rational connection between the facts found and the choice made’”)


� See FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009) (an agency cannot disregard “facts and circumstances that underlay or were engendered by the prior policy” without providing a reasoned explanation)






