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U.S. EPA Office of Radiation and Indoor Air
1200 Pennsylvania Avenue, NW

Washington, DC 20460

Re: Upcoming Oil and Natural Gas Methane Rule, Docket ID No. EPA-HQ-OAR-2021-0295
Dear Mr. Goffman:
The [TRIBAL NAME] is pleased to submit these pre-proposal comments regarding the U.S. Environmental Protection Agency’s (EPA’s) Upcoming Oil and Natural Gas Methane Rule. 

INSERT INTRODUCTION TO WHO YOU/YOUR TRIBE ARE. PERSONALIZE THIS PART AS MUCH AS YOU CAN AND INCLUDE ANY HISTORY YOU HAVE HAD WITH OIL AND NATURAL GAS METHANE EMISSIONS. 
The [TRIBAL NAME] agrees with the EPA’s recognition that national standards and guidelines are needed to reduce methane and other harmful pollutants from new and existing sources in the oil and natural gas industry. The [TRIBAL NAME] appreciates the EPA’s pre-proposal public outreach efforts and expressed desire to collect input from a broad range of stakeholders. The [TRIBAL NAME] requests that these efforts not only continue, but that they be expanded, particularly with respect to coordination and consultation with Indian Tribes. Significant oil and natural gas sources are on and near Tribal lands, and methane, volatile organic compound (VOC), and hazardous air pollutant (HAP) emissions from the oil and natural gas industry negatively impact Tribal communities. Those impacts are not homogeneous across all Tribal lands and each Tribe’s unique circumstances must be evaluated. Additionally, oil and natural gas development can provide important revenue for Tribes, making strong, cost-effective national requirements and standards all the more important. Public listening sessions and training webinars are helpful but not sufficient; the EPA must consult directly with Tribes on a government-to-government basis and must evaluate the industries and proposed rule’s unique impacts to Indian Tribes.

Following robust coordination and consultation with Indian Tribes, the [TRIBAL NAME] urges the EPA to adopt strong and protective standards and guidelines for new, modified, and existing oil and natural gas sources. There are cost-effective controls available today that significantly reduce methane, VOC, and HAP emissions from oil and natural gas equipment used in new and existing oil and natural gas production, transmission, and storage sources. These reductions are necessary to protect human health and the environment and prevent the most catastrophic consequences of climate change. In particular, the [TRIBAL NAME] urges the EPA to require sources to implement controls that reduce or eliminate fugitive emissions, intentionally vented emissions, and combustion emissions to the maximum extent possible. The [TRIBAL NAME] urges the EPA to further work with Tribes, providing necessary resources and support, to assure these protections are implemented on Tribal lands in accordance with each Tribe’s unique needs. Time is of the essence for controlling these emissions and the [TRIBAL NAME] also urges the EPA propose, finalize, and implement regulations and guidelines based on a well-developed and scientifically sound record as soon as possible.

Background

Methane is a potent greenhouse gas with at least 25 times the global warming potential of carbon dioxide.
 The Fourth National Climate Assessment documents that: “Climate change increasingly threatens Indigenous communities’ livelihoods, economies, health, and cultural identities by disrupting interconnected social, physical, and ecological systems.”
 In general, Tribal communities have disproportionately high rates of asthma, cardiovascular disease, Alzheimer’s or dementia, diabetes, and obesity.
 These health disparities have direct linkages to increased vulnerability to climate change.

The emissions from oil and natural gas sources not only contribute to climate impacts, but seriously burdens the health of nearby Tribal communities. Ozone-forming VOCs and HAPs like benzene are emitted alongside methane. Inhalation of these dangerous pollutants can lead to irreversible lung damage, asthma attacks, and cancer, which Tribal communities already suffer at disproportionate rates.

Environmental Justice

Executive Order 12,898 mandates that: “[E]ach federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its program, policies, and activities on minority populations and low-income populations.” President Biden recently expanded on the federal government’s commitment to environmental justice (EJ) in Executive Order On Advancing Racial Equity and Support for Underserved Communities Through the Federal Government, explaining the goal to prioritize environmental justice and that “the Federal Government should pursue a comprehensive approach to advancing equity for all, including people of color and others who have been historically underserved, marginalized, and adversely affected by persistent poverty and inequality.” Exec. Order No. 13,990 of Jan. 20, 2021, 86 Fed. Reg. 7037 (Jan. 25, 2021).
 Responding to that order, Administrator Regan directed all EPA offices to clearly integrate environmental justice considerations into their plans and actions.
 In this rulemaking, the EPA must look at the environmental justice implications of their proposed action and seek to advance equity for all. 

Tribal Implications

While EJ concerns may apply to many American Indian/Alaska Native (AI/AN) communities, there also needs to be recognition that Tribes are very distinct entities that preexist establishment of the United States. They possess authority that predates the U.S. Constitution regarding the governance of their own internal affairs. For these reasons, EJ is an important issue, but must never usurp Tribal sovereignty and self-determination. Further, EJ must never replace government-to-government consultation directly with Tribes. Any EJ actions must treat Tribes as sovereign nations with self-determination first and part of the EJ community second.

The EPA previously has stated that related proposed and finalized rulemaking actions regarding oil and natural gas regulation would have no Tribal implications. The [TRIBAL NAME] strongly disagrees with this position. AI/AN populations suffer disproportionately from health discrepancies that leave them more vulnerable to impacts from pollution. This was often not acknowledged in the EPA rulemaking analysis. Not only has the EPA ignored these implications in the past, but it frequently has not offered Tribal consultation in related proposals, in direct disregard for Executive Order 13,175.
Courts have long recognized the federal trust responsibility,
 as have Congress and federal agencies, including EPA. EPA issued its Indian Policy in 1984,
 and has reaffirmed it ever since.
 In its Indian Policy, EPA recognizes the federal trust responsibility and states it will “give special consideration to Tribal interests in making Agency policy, and to insure the close involvement of Tribal Governments in making decisions and managing environmental programs affecting reservation lands.”
 On January 26, 2021, President Biden issued a Memorandum on Tribal Consultation and Strengthening Nation-to-Nation Relationships committing to honoring Tribal sovereignty and including Tribal voices in policy deliberation that affects Tribal communities. The EPA must take this commitment seriously in developing, finalizing, and implementing regulations for the oil and natural gas industry.
[TRIBAL NAME] Policy Recommendations

[Note: if your Tribe commented in November of 2019 on the Oil and Natural Gas proposal, change the below paragraph to reflect that (and remove footnote 10). If your Tribe did not comment, then either delete the paragraph, or keep it to reflect your Tribe’s support for the NTAA comments.] 
As explained in its November 25, 2019, comments, the National Tribal Air Association (NTAA) opposed the policy amendments to the Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and Modified Sources, which were finalized on September 14, 2020, largely as proposed.
 Those changes were a step backwards for air quality and human health in Tribal communities and throughout the United States. While the [TRIBAL NAME] is pleased that those changes were recently rescinded by a Congressional Review Act resolution, functionally returning to the 2016 new source performance standards for methane emission controls, the EPA must go further than the 2016 regulations for new sources, and must issue strong guidelines for existing sources, which should have been issued and implemented already.
The control of methane, VOC, and HAP emissions from existing sources on Tribal, federal, and state land is a key concern of the [TRIBAL NAME]. The [TRIBAL NAME] is disappointed that the EPA essentially wasted four years by refusing to move forward with its information collection request and emissions guidelines for existing sources following finalization of the 2016 methane new source performance standards. The [TRIBAL NAME] supports the EPA’s current plan to propose emission guidelines for existing sources in the oil and natural gas sector. This action is required by Clean Air Act Section 111(d) and EPA’s implementing regulations 40 C.F.R. part 60, subpart B. The [TRIBAL NAME] urges the EPA to propose and finalize these guidelines as soon as possible so that the guidelines can be implemented.

Importantly, the EPA must recognize that its obligations with respect to controlling methane, VOCs, and other harmful pollutants from oil and natural gas sources does not end with the promulgation of new source performance standards, nor does it end with the issuance of emissions guidelines. To achieve the necessary emissions reductions and protect Tribal communities from harmful air pollution, the EPA must provide assistance and resources, including funding, to Tribes, if they want it, to develop and implement plans and/or permitting programs. The EPA must assure that Tribal communities are not left behind dealing with harmful emissions from unregulated existing oil and natural gas sources. Additionally, with respect to Tribes that have standards or requirements in place prior to finalizing this rulemaking, the EPA should start working with them now to promote consistency and ease of implementation.

Since 2016, scientific understanding of the methane, VOC, and HAP emissions from the oil and natural gas industry and the impact of those emissions has grown and that increased knowledge both heightens the urgency of more stringent regulation and informs effective regulations for reducing emissions from new and existing sources. The EPA’s rulemaking should be guided by the following facts: 

1. Based on aerial and other top-down emission data and modeling, EPA has historically underestimated methane emissions from the oil and natural gas industry and the sources’ emissions are likely causing even more harm than previously believed.

2. Emissions can occur across the entire sector so regulations must have comprehensive coverage including in the production, processing, storage, and transmission segments.

3. Marginal wells can have high methane emissions and should be included within programs such as fugitive emissions leak detection and repair (LDAR).

4. The distribution of emissions rates is skewed so the speed of detecting and stopping large emission sources is critical for reducing total emissions. 

5. Since large emissions can be episodic, after a screening approach finds a high emitting site, follow-up surveys must not only look for ongoing leaks, but equipment and operational issues that could trigger high emission events.

EPA’s rulemaking also must be based on the best available science and incorporate flexible, performance-based approaches that incentivize the continued development and use of advanced technologies for detecting and reducing emissions. Additionally, in considering the “best system of emission reduction,” the rulemaking should consider the more stringent yet cost-effective requirements and technologies that have been proposed and/or implemented by states and Tribes since 2016.

As a key feature of upcoming rulemaking, the [TRIBAL NAME]  recommends that the EPA propose strong and frequent fugitive emissions LDAR requirements that remove the numerous exemptions present in the currently effective OOOOa requirements for methane and VOC. All components with the potential to emit any fugitive emissions should be subject to LDAR requirements or equally protective inspection and monitoring requirements. This includes low production wells and well-head only well sites, which can emit fugitive emissions, as well as pneumatic devices that are designed to vent as part of normal operations, which can emit fugitive emissions beyond their designed quantity.

The [TRIBAL NAME] also recommends that the EPA not treat all emissions control options equally. Throughout the various control requirements, routing of potential emissions for 100% recovery and productive use should be the default required method of control. Only if that is not technically feasible, should combustion be allowed. As combustion wastes valuable resources and produces carbon dioxide and HAPs even when operating properly, the EPA should aim to minimize its use as much as possible. And the EPA should require that if a combustion device is used, it achieves a maximum destruction efficiency through a monitoring system that continuously indicates proper operation. Finally, only during limited emergencies should uncontrolled venting occur, and the EPA should require immediate reporting to justify the emergency. With respect to any option besides 100% recovery, the EPA must require and review recordkeeping and reporting to assure that option is justified and the EPA must be prepared to enforce these requirements.

Relatedly, the [TRIBAL NAME] recommends that the EPA implement a default requirement of zero-bleed pneumatic equipment that do not vent emissions at all oil and natural gas sources. Only if the owner or operator demonstrates that zero-bleed is not technically feasible, which must be justified, should the EPA allow low-bleed pneumatic equipment. As explained above, any non-zero bleed pneumatic equipment should be subject to fugitive emissions LDAR requirements.

The [TRIBAL NAME] also recommends that the EPA include requirements to minimize or eliminate emissions from wells once they have reached the end of their productive life.

Finally, the [TRIBAL NAME] recommends that EPA require compliance data be reported frequently in an easy-to-use and publicly available format, so that the public can monitor and understand the emission sources impacting them. The EPA must also be prepared to enforce the requirements.

The [TRIBAL NAME] appreciates this opportunity to submit this pre-proposal comment and looks forward to further work with the EPA on this important issue. If you have any questions or require clarification from the [TRIBAL NAME], please do not hesitate to contact [INSERT TRIBAL CONTACT INFORMATION HERE].
Sincerely,

[INSERT NAME AND SIGNATURE OF TRIBAL LEADERSHIP HERE]
Cc; 
Tomas Carbonell, OAR









Tina Ndoh, OAQPS










Pat Childers, OAR
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